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School Law Update

Robert A. Dietzel
May 6, 2019

Caution

• These slides reflect general legal 
standards for the related presentation 
and are not intended as legal advice 

• Future legal developments may affect 
these topics

• This document may not be reproduced 
or redistributed, in whole or in part, 
without the written permission of Thrun
Law Firm, P.C.

Topics
• Pupil Accounting
• Student Records

– Immunizations
–Freedom of Information Act
–Family Educational Rights and Privacy Act
–Subpoenas

• Interactions with Law Enforcement
• Employee Records
• Schools of Choice
• Legislative Update
• Seclusion/Restraint
• Title IX

General Principles

“[I]t is the Department’s responsibility to 
administer the distribution of state 
school aid funds in full compliance with 
all applicable statutes and 
administrative rules and to ensure that 
they are applied uniformly to all school 
districts….”

4

Madison Dist Pub Schs (MA 14-3)

Noncompliance

“In addition, the Legislature has 
expressly mandated that districts 
comply with the requirements 
established in the pupil accounting 
manual approved by the Department 
and that, if a district fails to do so, the 
Department must withhold state school 
aid.”

5

Madison Dist Pub Schs (MA 14-3)

Substantiating Memberships

“It is a district’s responsibility to 
demonstrate that it has satisfied all 
legal requirements to establish 
eligibility for state aid reimbursement, 
and the Department has both the right 
and the responsibility to require 
supporting data for memberships 
claimed.”

6

McBain Rural Agricultural Sch (MA 11-1)
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Misinformation

“Even where a school district 
relies on misinformation 
provided by the Department, 
I cannot ignore a clear 
statutory requirement.”

7

Charyl Stockwell Academy (MA 07-1)

“Clear Guidance”

State Superintendent recently recognized 
“the importance of giving clear guidance 
to individuals, school districts, and 
intermediate school districts regarding 
compliance with the statutory school 
administrator certification mandate.” 

8

Bangor Pub Schs, CP 17-4  

“Power to Deviate”

“I acknowledge Port Huron’s concern 
with the seeming unfairness of being 
denied a membership under the 
circumstances in this case and I 
commend its policy of giving priority to 
the best interests of the students….[but] 
my authority in audit cases does not 
include the power to deviate from 
[statutory requirements]….”

9

Port Huron Area Sch Dist (MA 10-1)

“Semblance of Fairness”

State Superintendent has 
long recognized that while 
the rules do not “always 
produce a result which 
corresponds completely 
with the actual numbers at 
year’s end, there is a 
semblance of fairness
provided by” the rules in 
the PAM

10

Parchment Sch Dist (MA 08-1)

Legal Basis

“Although the Department 
can interpret the statute 
and the administrative 
rules regarding state aid, it 
cannot impose an 
interpretation which has no 
basis in either the rules or 
the statute.”

11

East Detroit Pub Schs (MA 93-6)

Pupil Accounting Manual

• Any noncompliance with 
the pupil accounting 
manual could result in 
FTE deduction

• “Specific” vs “General” 
findings

12
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…and State Law

All claimed FTEs must 
comply with the PAM and
with State law

–State School Aid Act
–Revised School Code
–MMSEA

13

Appealing Deductions

14

Process Overview

• Auditor notifies school of deductions
• School may request reconsideration OR
• Appeal to Office of Financial Mgmt
• Office of Financial Mgmt issues decision
• May appeal to State Superintendent

–In-person review conference or
–Review in writing

• State Superintendent issues decision
• May appeal to Court

15

Notice of Deduction

• District receives deduction notice 
from ISD or MDE – what now?
–Calculate appeal timelines
–Who will hear appeal?

• Practice tip – if you suspect an audit 
deduction, monitor for audit narrative; 
consult ISD auditor

16

ISD Appeal

• ISD auditor may notify school of ability to 
informally appeal to ISD

• Pros
–Provide missing documentation
–Opportunity for further explanation
–Extends timelines for final decision
–May forego need for MDE appeal 

• Cons
–May be “rubber stamp”
–Extends timelines for final decision
–Expends district resources 

17

MDE Appeal

• Within 30 days of ISD decision (initial 
or on request for reconsideration)

• In writing to Office of Financial 
Management

• Must include legal arguments and 
documents

• Copy to ISD auditor
• No timelines for decision

18
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Office of Financial Management

• May direct further investigation
• May request additional information
• May meet with school officials or ISD

auditor
• Will issue written decision
• School has 30 days to appeal written 

decision

19

State Superintendent

• In writing, within 30 days of OFM 
decision

• Copy to OFM and ISD auditor
• Opportunity for in-person review 

conference
• No timelines for decision
• Appeal to court

20

Review Conference

• State Superintendent’s 
designee presides

• May be in person or in writing
• If in person, may include

–School officials
–MDE representatives
–Auditors
–Attorneys

• State Superintendent’s 
designee will draft written 
decision for review and 
approval

21

Quality Control Review

• “New” this year (Chapter 4 
– Audits Manual)

• Review of ISD audit
• Appeal directly to State 

Superintendent
• Notice requirements to 

district
• Query:

–Proper legal basis?
–Due process?

22

Funds During Appeal

“Absent resolution of the matter 
by the ISD auditor or a timely 
request for a first level review by 
the Department, the ISD auditor 
makes the appropriate pupil 
membership adjustments. 

Chapter 4 – Audits Manual

23

Spreading Deductions

“At the request of the district and upon 
the district presenting evidence 
satisfactory to the department of the 
hardship, the department may grant up 
to an additional 9 years for the 
adjustment and may advance payments 
to the district otherwise authorized under 
this article if the district would otherwise 
experience a significant hardship in 
satisfying its financial obligations.”

24
MCL 388.1615(2)
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No More Forgiveness!

• Section 15 of the State 
School Aid Act was 
amended to allow state 
aid deduction 
forgiveness in certain 
circumstances

• Forgiveness provision 
repealed fall 2018

25

Appeal to Court

Adverse State 
Superintendent decision 
may be appealed to 
court of competent 
jurisdiction

26

Appeal Pros/Cons

Pros
• Recoup large state 

aid deductions
• Clarify rules 

moving forward
• Delay deductions
• Continue operating 

program

Cons
• Lengthy process
• No guarantee
• Legal fees
• Potential to lose 

additional FTEs

27

Additional Deductions?

• ISD deducted 23.24 FTEs
• District appealed 
• MDE upheld 23.24 FTE deduction 

and deducted additional 4.98 FTEs
• State Superintendent upheld both 

deductions

28

Madison Dist Pub Schs (MA 14-3)

Components of Appeal

Clearly explain basis for appeal
–Legal argument
–Miscalculation
–Wrong/missing documents
–Misinterpretation of documents
–Other

29

Evidence

• Documents provided to 
ISD auditor

• Additional evidence 
considered only for 
good cause

30
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Supporting Documents

• Attendance
• Schedules
• Affidavits
• Classwork
• Assessments
• Discipline records
• Lunch records (not 

Free/Reduced)

31

Case Study

• Fall 2015 membership for shared-time 
program subject to “quality control review”

• MDE deemed several courses “core” 
• MDE directed ISD to deduct FTEs for “core” 

courses
• District appeals to ISD
• ISD grants appeal
• MDE still deducts over 50 FTEs 
• District appeals to OFM – 3.93 FTEs 

reinstated
32

State Superintendent Appeal

• January 2018: Review 
Conference

• December 2018: Decision
• District prevails – 49.68 

additional FTEs reinstated 
to Fall 2015 count

33

Brighton Area Schs, MA 17-4

“In this case, I find that [previous State 
Superintendent] decisions correctly 
interpreted and applied Snyder, supra, 
in allowing a school district to claim 
membership for nonpublic school pupils 
enrolled in nonessential courses, 
including enrichment or advanced 
courses, that are in addition to 
essential instruction provided at the 
nonpublic school….”

34

Brighton Area Schs, MA 17-4

“Similarly, I find that interpretation of the 
2015-2016 Pupil Accounting Manual to 
prohibit membership for any instruction 
of nonpublic school pupils in the 
general subject areas of mathematics, 
English language arts, social studies, 
and science, runs counter to [previous 
decisions], and contradicts the intent of 
the manual to align with Snyder.” 

35

Domino Effect

• Hamilton Community Schools 
–70.23 FTEs reinstated to Fall 2016 

& Spring 2017 counts
• Iron Mountain Schools

–9.69 FTEs reinstated to Fall 2016 
count

• Calumet Schools
–6.63 FTEs reinstated to Fall 2016 

count

36
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Hot Issues

• Home school partnership programs
–Claiming students 
–Optional experiences
–Two-way interaction content
–Availability
–Course listing and description

• Other innovative programming
• Teacher certification

37

Teacher Certification

• Spanish teacher did not 
have certificate or sub 
permit on count day

• District counted students 
in membership

• State Superintendent 
upheld deduction of 
22.78 FTEs

38

Iron Mountain Pub Schs, MA 17-1

“Because she was neither 
a certified teacher nor 
employed under a 
substitute permit issued 
to Iron Mountain on that 
day, Iron Mountain was 
not allowed to count her 
students in its fall 2016 
pupil membership.” 

39

Michigan Educational 
Partnership

• Third party proposed operating program 
for nonresident at-risk students

• Districts would count students in 
membership and retain %age of FTE

• Program not operated in accordance with 
PAM

• Allegations of impropriety
• Partner districts left holding the bag:

– Ithaca -- 311 FTEs
–Vassar -- 212 FTEs

40

The “CA-60”

• What goes in?
• What stays out?
• Who has access?
• What about special education 

records?

Consult 
Local policy
CEPI requirements
Education Bulletin #522 (2010)

Record Retention Guidance

• District policy
• Building practice
• CEPI requirements
• Records Retention and 

Disposal Schedule for 
Michigan Public Schools, 
Bulletin No. 522,  
Revised (Dec. 7, 2010)
www.michigan.gov/recordsmanagement
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Bulletin 522 Requirements
ACT (Graduation) +60 Years

• Name, gender, DOB
• Parent/guardian names
• Residential address
• Entry/withdrawal date
• Withdrawal reason(s)
• Transfer school name/address
• Grades 
• GED results
• SOC Applications

Bulletin 522 Requirements
High School Graduation

• Immunizations, physical health, 
sensory conditions

• Honors, awards, achievements
• Post-school planning activities
• Social development evaluations
• Teacher records of student evaluation 

and anecdotal records
• Discipline reports
• Attendance officer files

Immunization Records
PA 120-122 of 2013

Parent must present 
immunization certificate or 
exemption statement to 
school officials for: 

–7th gr. enrollee (previously 
6th grade) 

–All new enrollees 
(including kindergarten) 
registering in a Michigan 
school for the first time

MCL 333.9208

Required Certificate/Statement

• Physician statement that child:
–Has been tested for and immunized 

against certain diseases specified by 
Dept. of Community Health, or

–Is in process of complying with all 
immunization requirements

• Parent statement that child has not been 
immunized due to religious convictions 
or other objection under Public Health 
Code § 9215

MCL 333.9208

Non Medical Waiver

• For children who are enrolled in 
school or licensed child care

• Before receiving waiver, parents must 
attend educational session about 
vaccinations from local health dep’t

• Schools may not honor waiver unless 
receive official, unaltered signed 
waiver form

• Ensure form is dated after January 
2019

47

Measles Outbreak
• Highly contagious

–Air
–Person-to-Person contact

• Vaccination is 2 doses for school-age 
children, adults 

• Protocol may vary by county’s dep’t of 
Community Health
–But exclusion from school permitted 

by school official or local health officer
–Exclusion also likely for 

unvaccinated/under-vaccinated 
students/adults 

• Consult county health dep’t.
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Exclusion from School

• “When a school official reasonably 
suspects that a student has a 
communicable disease …, the official 
may exclude the student for a period 
sufficient to obtain a determination by a 
physician or local health officer as to the 
presence of a communicable disease.”

• Exception: AIDS, HIV infection, or 
noncommunicable disease

R 325.175(2)

Exclusion from School (cont.)

• “The local health officer may initiate the 
exclusion from school or group 
programs of a student or individual who 
has a communicable disease.”

• The local health officer may also 
“exclude from attendance any 
individuals lacking documentation of 
immunity or are otherwise susceptible to 
the disease.”

R 325.175(3), (4)

FERPA: Education Record

• Photo/video of student is 
an education record if
–Directly related to 

student
–Maintained by school 

or party acting for the 
school

• FERPA excludes records 
created and maintained 
by school’s law 
enforcement unit

20 USC § 1232g; FPCO FAQ (April 19, 2018)

Directly Related to Student

Context-specific to be determined on 
case-by-case basis, but does video 
depict activity:
• Which may be used for disciplinary 

action (or other official purpose) 
involving student (including victim)?

• Of student violating the law?
• Of student being injured, victimized?
• Of specific student focus?

20 USC § 1232g; FPCO FAQ (April 19, 2018)

Video of Multiple Students

• If an education record, parent has 
right to review

• If images of other students can be 
redacted (without destroying 
meaning), school should do so
–No charge to redact
–May charge for copy

• FERPA does not generally require 
release of copies

20 USC § 1232g; FPCO FAQ (April 19, 2018)

Video Disclosure to Police

If an education record, 
disclosure only if:
• Prior written consent from 

parent
• Consent exception

–Directory information
–Health or safety 

emergency
–Court order or subpoena

20 USC § 1232g; FPCO FAQ (April 19, 2018)
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Subpoenas
• “Lawfully issued” subpoena

– Authorized by state law
– Need not be from court 

or attorney
• FERPA: may disclose only 

if school makes reasonable 
effort to notify parent before 
disclosure

• Except if court orders or 
law prohibits

34 USC § 99.31(a)(9)

More on Subpoenas

• Disclosure also subject to state law
• Parental consent required before 

school official can testify about or 
produce: 
–Records of students’ behavior
–Communications received in 

confidence from students 
• If student is 18 or older, student’s 

consent is required

MCL 600.2165

FOIA Defines “Public Record”

“[A] writing prepared, 
owned, used, in the 
possession of, or 
retained by a public body 
in the performance of an 
official function, from the 
time it was created.”

MCL 15.232(e)

Required Contents in Request

Unless the requester is 
indigent, a FOIA request 
must contain the 
requester’s:
• Full name, 
• Mailing address, and
• Phone number or email 

address

MCL 15.233, amended by PA 523 of 2018
Effective 12/28/18

Response Deadlines
Within 5 business days 
after receiving request, 
public body must do 1 of the 
following:
• Grant the request
• Deny the request
• Grant in part and deny in 

part
• Issue a notice extending 

the response for not more 
than 10 business days 

MCL 15.235(2)

Granting Versus Fulfilling

“FOIA does not impose a specific time 
by which a public body must fulfill a 
request for public records that it has 
granted.”

“A public body must make a ‘best 
efforts estimate’ as to how long it will 
take to provide the records, and that 
estimate must be made in ‘good faith.’”

OAG No. 7300 (2017)
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Procedures and Guidelines

“A public body that has 
not established 
procedures and 
guidelines, has not 
created a written public 
summary, or has not 
made those items publicly 
available without charge 
… shall not require 
deposits or charge fees.” 

MCL 15.234(4)

45-Day Deposit Deadline

• School must provide 
written notice when a 
deposit is required
– Include 48-day deadline 

from date of notice
• Request is “abandoned” 

without payment by 
deadline
– No duty to fulfill request 
MCL 15.234(14), amended by PA 523 of 2018
Effective 12/28/18

Pro-Disclosure Presumption

63

“The FOIA presumes that 
all records are subject to 
disclosure unless the 
public body can show that 
the requested information 
falls within one of the 
statutory exemptions.”

Lepp v Cheboygan Area Schs
190 Mich App 726 (1991)

Disclosure of E-mails

The “E” in E-mail stands for 
Evidence 
Eternal
Embarrassing

• Acceptable Use Policy
• FERPA record
• FOIA request
• Subpoena for litigation

Private Writings
Not Public Records

• E-mails about internal union 
affairs are not subject to 
disclosure under FOIA, even if 
they were transmitted on the 
school’s telecommunications 
system

• Those e-mails did not reveal 
information about public body 
affairs

Howell Educ Ass’n v Howell Bd of Ed, 
287 Mich App 228 (2010)

Interviewing Students

• Request law 
enforcement 
identification

• Check Board Policy
• Notify parents
• Maintain confidentiality
• Minimize educational 

disruption
• Have school official 

observe
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Seeking Custody of Student

Determine Basis
• Arrest Warrant
• Written Parental 

Consent
• Court Order
• Other Documentation

Immediately Notify 
Parents
• Exception: Victim of 

Suspected Child Abuse

Bullard-Plawecki Employee 
Right to Know Act

• Permits employees to 
review personnel records

• Provides criteria for 
reviewing personnel 
records

• Prescribes what may be 
contained in personnel 
records 

• Provides penalties for 
violations

“Personnel Record”

“a record kept by . . . [an] employer 
that identifies the employee, to the 
extent that the record is used or has 
been used, or may affect or be used 
relative to that employee’s 
qualifications for employment, 
promotion, transfer, additional 
compensation, or disciplinary actions.”

MCL 423.501

Contents

• Handwritten notes
• Employee references
• Staffing planning 

documents
• Discipline records
• Medical records shall be 

kept separate from the 
personnel file

Right to Inspection

• Upon written request, employer shall 
provide employee opportunity to 
review personnel record 
- Twice in calendar year; or 
- As “provided by law or a collective 
bargaining agreement”

• Normally near employee’s place of 
employment during normal business 
hours

MCL 423.503

Right to Copy

“[A]n employee may 
obtain a copy of the 
information or part of the 
information contained in 
the employee’s personnel 
record.  An employer 
may charge a fee  for 
providing a copy of 
information contained in 
the personnel record.”

MCL 423.504
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Disciplinary Records
• No disclosure to third party without written 

notification by first class mail to 
employee’s last known address

• Exceptions:
- Employee specifically waived written notice as 

part of a written, signed employment 
application with another employer

- Disclosure is ordered by legal proceeding
- Information is requested by a governmental 

agency because of claim or complaint by 
employee

MCL 423.506

Bradley v Saranac Community Schools
455 Mich 285 (1997)

• FOIA’s privacy exemption applies 
only to information that “reveals 
intimate or embarrassing details of an 
individual’s private life”

• Does not automatically apply to 
–Evaluations
–Complaints
–Discipline

Exclusionary Rule

“Personnel record 
information which was 
not included in the 
personnel record but 
should have been as 
required by this act shall 
not be used by an 
employer in a judicial or 
quasi-judicial 
proceeding.”

MCL 423.502

Exception to Rule

“However, personnel record 
information which, in the 
opinion of the judge…or … 
hearing officer…was not 
intentionally excluded in the 
personnel record, may be 
used by the employer in the 
judicial or quasi-judicial 
proceeding, if the employee 
agrees or if the employee 
has been given a reasonable 
time to review the 
information.”

MCL 423.502

Retention and Disposal of 
Personnel Records

• Retain for term of 
employment + six years

• Maybe longer 
depending on collective 
bargaining agreement 
or board policy

Records Retention and Disposal 
Schedule for Michigan Public Schools

Penalties
• Employee may sue in circuit court, 

which may order:
- Compliance
- Actual damages plus costs

• For a willful and knowing 
violation:

- $200 plus costs
- Reasonable attorney’s fees
- Actual damages

MCL 423.511
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“Schools of Choice” Gate 
• Enrolling district 

decision to accept 
nonresident under 
schools of choice

• Resident district’s 
approval not required

School District Must Determine
• Whether to participate

– Sec. 105 (within ISD)
– Sec. 105c (contiguous ISD)
– Second semester/trimester

• Grades, schools, special 
programs for which 
enrollment is open (special 
ed. programs are not
"special programs")

• Number of students
• Application deadlines

Important Timelines

• Notice of application period 
(at least 15, but no more 
than 30, calendar days)

• Determine enrollees within 
15 calendar days after 
deadline

• If openings remain, may 
enroll students from waiting 
list between 3rd Monday in 
August and end of first 
week of school

No Decision Based on Student's  

• “…intellectual, academic, artistic, or other 
ability, talent, or accomplishment, or lack 
thereof, or based on a mental or physical 
disability….”

• “religion, race, color, national origin, sex, 
height, weight, marital status, or athletic 
ability, or generally, in violation of any 
state or federal law prohibiting 
discrimination”

MCL 388.1705(6), (8); MCL 388.1705c(6), (8)

Student’s Age

“A nonresident applicant .. Shall 
not be granted or refused 
enrollment based on age, except 
that a district may refuse to admit 
a nonresident application applying 
for a program that is not 
appropriate for the age of the 
applicant.

MCL 388.1705(7); MCL 388.1705c(7)

Enrollment May Be Denied

To student who has been 
• Suspended from another 

district within the preceding 
2 years

• Expelled from another 
district

• Convicted of felony before
enrolling under schools of 
choice

MCL 388.1705(9); MCL 
388.1705c(9)
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Pupil Accounting Manual Q&A

“Districts can only use an expulsion, 
suspension, or felony as selection 
criteria prior to enrolling the pupil. If 
this information is not obtained by the 
choice district until after the pupil has 
been counted in membership, then the 
choice district must continue to enroll 
the pupil in the district.”

Pupil Accounting Manual, 5I-4

Continued Enrollment
“A district shall continue to allow a pupil who 
was enrolled in and attended the district 
under this section in the school year or 
semester immediately preceding the school 
year or semester in question to enroll in the 
district until the pupil graduates from high 
school. This subsection does not prohibit a 
district from expelling a pupil …for disciplinary 
reasons.”  

MCL 388.1705(11); MCL 388.1705c(11) 

Enrollment Preference

“A district shall give preference 
for enrollment under this section 
…to other school-age children 
who reside in the same 
household as [the enrolled 
choice pupil].”

MCL 388.1705(12);
MCL 388.1705c(12)

Random Draw

“If the number of qualified 
nonresident applicants 
…exceeds the positions 
available …the district shall 
use a random draw system, 
subject to the need to abide by 
state and federal 
antidiscrimination laws and  
court orders and subject to 
preferences allowed by this 
section.”

MCL 388.1705(12); MCL 
388.1705c(12)

Information Request

“If a district, or the nonresident 
applicant, requests the district in 
which a nonresident applicant 
resides to supply information 
needed by the district for evaluating 
the applicant's application …the 
district of residence shall provide 
that information on a timely 
basis.” 

MCL 388.1705(15); MCL 388.1705c(15)

No Transportation Requirement

“This section does not require a district 
to provide transportation for a 
nonresident pupil enrolled in the district 
under this section or for a resident pupil 
enrolled in another district under this 
section. However …a district shall 
provide … information on available 
transportation to and from the school in 
which the pupil enrolls.”  

MCL 388.1705(17); MCL 388.1705c(17)
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Agreement Required

“In order for a district or intermediate district 
to enroll …a nonresident pupil who resides 
in a district located in a contiguous 
intermediate district and who is eligible for 
special education programs and services …, 
the enrolling district shall have a written 
agreement with the resident district of the 
pupil for the purpose of providing the pupil 
with a free appropriate public education.”

MCL 388.1705c(19)

2018-2019 PAM
• “If a nonresident pupil was enrolled under 

Section 105c and that pupil subsequently 
is determined eligible for special education 
services, the district must enter into a 
written cooperative agreement with the 
special education pupil’s resident 
district….”

• “A district shall continue to allow a pupil 
who was enrolled and in attendance in the 
district until the pupil graduates from high 
school….”

Penalty

“If a district does not 
comply with this 
section, the district 
forfeits 5% of the total 
state school aid 
allocation to the 
district under this act.”

MCL 388.1705c(20)

Abortion Policy Requirements

• Adopt policy by October 1, 2019 or 
forfeit $100,000 from state aid

• Discipline any school official, board 
member, or “other person” who:
- Refers/assists student to get abortion
- Promotes abortion or dispenses birth 
control on school property

• Penalize violators (not less than 3% 
annual compensation)

MCL 388.1766, amended by 2016 PA 249
Effective October 1, 2016

SSAA Section 164h
A district or ISD “shall not” enter into 
collective bargaining agreement that:
• Establishes racial or religious 
preferences for employees

• Automatically deducts union dues 
• Conflicts with state or federal 
transparency law

• Includes method of compensation that 
“does not comply with RSC 
Section 1250”

MCL 388.1764h

5% State School Aid Penalty

District or ISD that 
enters into a collective 
bargaining agreement 
in violation of 
subsection (1) “shall 
forfeit” an amount 
equal to 5% of its state 
school aid funds

$

MCL 388.1764h
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Paid Medical Leave Act (PMLA)

• Effective March 29, 2019 or day CBA 
expires for bargaining unit EEs

• Applies to ERs with 50+ EEs
• Applies to “nonexempt” (hourly) EEs 
under FLSA who average 25 hours per 
week per calendar year

• EE earns 1 paid leave hour for every 35 
hours worked 

• Alternative: 40 hrs PMLA leave each 
year at the beginning of the “benefit 
year” after probationary period

PMLA Leave
• Includes

•Preventative medical care
•Mental or physical health 
condition

•Services for domestic 
violence and sexual assault 
victims

•Public health emergencies
• Family Member: child, 
spouse, parent, grandparent, 
grandchild, sibling

PMLA Management

• Employer may limit 
• Accrual to 40 
hours/year

• Carry over to 40 hours 
from one year to next

• Leave Increment
• 1 hour
• Exception: written 
policy with different 
increment

PMLA Best Practices

• Post PMLA notice
• Develop 

• CBA language for hourly 
bargaining unit EES

• Policy for hourly non-
bargaining unit EEs

• Designate 
• Benefit year
• Increment method

“For a school board to 
consider security planning to 
address existing threats or 
prevent potential threats to 
the safety of the students 
and staff.”

New Closed Session Purpose

MCL 15.268, amended by 2018 PA 467
Effective March 27, 2019

To accommodate board member absent 
due to military duty, public body shall 
establish:

• Procedures for absent member to 
participate and vote

• Procedures notifying public of 
member’s absence and contact 
information in advance of meeting

Board Members on Military Duty

MCL 15.263, amended by 2018 PA 485
Effective March 29, 2019
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Michigan Regulation and 
Taxation of Marihuana Act

• Allows persons 21+ to 
purchase, possess, and 
use marihuana 
recreationally

• Permits retail sale of 
taxed marihuana 

• Took effect Dec. 6, 2018

MCL 333.27955

MRTMA Does Not Permit

• Possessing marihuana, including 
accessories, on school grounds or 
in school bus

• Possessing, consuming, purchasing, 
or obtaining marihuana if under 21 

• Operating vehicle under the 
influence of marihuana 

• Consuming marihuana in public

MCL 333.27954

Adverse Employment Action

“This act does not prevent 
an employer from…taking 
an adverse employment 
action against a person ... 
because of that person’s 
violation of a workplace 
drug policy or because 
that person was working 
while under the influence 
of marihuana.”

MCL 333.27954(3)

Workplace Drug Policy

Generally prohibits 
use, sale, distribution, 
or possession of any 
controlled substance, 
alcohol, or drug 
paraphernalia while on 
school property or at  
school-related event

Public Acts 144-146 of 2018
• PA 144 amends the 
Michigan Penal Code

• PA 145 amends the 
Revised School Code

• PA 146 amends the 
Revised Judicature Act

• Effective August 8, 
2018

PA 144

• New Penal Code section 520o
• Applies to students who are convicted 
of/adjudicated for CSC or assault w/ 
intent to commit CSC

• Court order (sentencing, adjudication, 
disposition, or probation) must prohibit 
student from:
1. Attending same school building as 

victim
2. Riding same school bus as victim
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Current Revised School Code §
1311(1)

School Board or its 
designee “may authorize 
or order the suspension 
or expulsion from  school 
of a pupil guilty of gross 
misdemeanor or 
persistent disobedience 
if… the interest of the 
school is served….”

MCL 380.1311(1), subject to 1310d on Aug. 1, 2017

PA 145

• Adds new basis for discretionary
suspension or expulsion to 
Revised School Code Section 
1311(1)

• “School Board or its designee 
may authorize or order the 
suspension or expulsion from 
school of a pupil who commits 
criminal sexual conduct 
against another pupil enrolled 
in the same school district . . 
.”

Current Section 1311(2)-CSC

“If a pupil … commits … 
criminal sexual conduct
in a school building or on 
school grounds, the school 
board, or the designee … 
shall expel the pupil from 
the school district 
permanently, subject to 
possible reinstatement 
under subsection (6).”

MCL 380.1311(2), subject to 1310d on Aug. 1, 2017

PA 145
• New basis for mandatory permanent 
expulsion

• “If a pupil . . . pleads to, is convicted 
of, or is adjudicated for criminal 
sexual conduct against another 
pupil enrolled in the same school 
district, the school board or its 
designee . . .shall expel the pupil from 
the school district permanently subject 
to possible reinstatement under 
subsection (6).”

But Remember 1310d Factors!

Before suspending or expelling a student, 
school must consider:
1. Age
2. Disciplinary history
3. Disability
4. Seriousness of behavior
5. Whether behavior posed safety risk
6. Restorative practices
7. Whether lesser interventions would 

address behavior

PA 146
• Allows minor public 
school student who is 
victim of sexual assault 
by another student to 
obtain PPO against 
student perpetrator

• PPO prevents 
perpetrator from 
attending same school 
building as victim
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Court Orders & PPOs at School

• Enforced by law 
enforcement/courts, 
not schools

• Onus on student to 
inform school

• Students with 
disabilities may have 
other legal protections

Reasonable Physical Force
May be used “as 
necessary to maintain 
order and control in a 
school or school-related 
setting for the purpose of 
providing an environment 
conducive to safety and 
learning.”

MCL 380.1312(3)

Limited Use of Physical Force

“In maintaining that order 
and control, the person 
may use physical force 
upon a pupil as may be 
necessary for 1 or more of 
the following …”

MCL 380.1312(4)

Limited Use of Physical Force
“To restrain or remove a 
pupil whose behavior is 
interfering with the orderly 
exercise and performance” of 
school … functions within a 
school or at a school-related 
activity, if that pupil has 
refused to comply with a 
request to refrain from further 
disruptive acts.”

MCL 380.1312(4)

Limited Use of Physical Force
• Self-defense or defense of another
• Prevent student from self-harm
• Quell disturbance threatening physical 
injury

• Obtain weapon/dangerous object within 
student’s control

• Protect property
Note: MDE FAQs state that seclusion 
and restraint cannot be used to protect 
property MCL 380.1312(4)(b)-(d)

No Liability

“A person … who exercises necessary 
reasonable physical force upon a pupil, 
or upon another person of school age in 
a school-related setting, as described in 
subsection (4) is not liable in a civil 
action for damages arising from the use 
of that physical force and is presumed 
not to have violated subsection (3) by the 
use of that physical force.”

MCL 380.1312(5)
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Michigan Penal Code: Assault

“Except as otherwise provided 
in this section, a person who 
assaults or assaults and 
batters an individual, if no 
other punishment is 
prescribed by law, is guilty of 
a misdemeanor punishable by 
imprisonment for not more 
than 93 days or a fine of not 
more than $500.00, or both.”

MCL 750.81(1)

Except for § 1312 Compliance

“This section does not 
apply to an individual using 
necessary reasonable 
physical force in 
compliance with Section 
1312 of the Revised 
School Code, 1976 PA 
451, MCL 380.1312.”

MCL 750.81(6)

Public Acts 394-402 of 2016

• Signed into law Dec. 29, 2016
• Effective March 29, 2017
• Added §§1307-1307h to RSC
• Limits use of seclusion and 
restraint in schools to 
“emergency situations”

• Requires MDE to develop state 
policy and boards to adopt 
consistent local policy by start 
of 2017-18 school year

Non-Compliance

“A person who fails to 
comply with this 
section or who fails to 
comply with any of the 
requirements of the state 
policy developed under 
this section is considered 
to have failed to comply 
with and to have violated 
this act.”

MCL 380.1307a

Even Bigger Problems

• Failure to adopt and 
implement local policy 
consistent with MDE policy 
violates RSC

• Violation of RSC is a 
misdemeanor

• Aggrieved individuals may 
also have rights/remedies 
under state or federal law

MCL 380.1307a

“School Personnel”

• Employed in public school
• Assigned to regularly and 
continuously work under 
contract or agreement in 
public school

• Includes public school 
employees providing 
service at nonpublic 
school

MCL 380.1307h(q)
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What About SROs?
“Except for Sections 1307d 
[documentation and 
debriefing] and 1307f [data 
collection], school 
personnel does not include 
a law enforcement officer 
assigned to regularly and 
continuously work under 
contract or agreement in a 
public school.”

2017 PA 260, 
effective 12/28/17

Seclusion/Restraint

• Seclusion: confining student 
in room or space where 
physically prevented from 
leaving

• Restraint: direct physical 
contact that prevents or 
significantly restricts a 
student’s movement

MCL 380.1307h(r)

MCL 380.1307h(j),(o)

“Restraint” Does Not Include

• Brief holding of student to:
- Calm or comfort
- Prevent impulsive behavior that 
threatens student’s immediate 
safety, e.g., running in front of a car

•Necessary actions to break up fight, 
stop physical assault, or take 
weapon from student

MCL 380.1307h(o)

“Restraint” Does Not Include
Minimum Contact Necessary To

• Physically escort student from 
one area to another

• Assist student in completing 
task or response if student 
does not resist or resistance is 
minimal in intensity or duration

MCL 380.1307h(o)

“Restraint” Does Not Include

• Medication administration, if 
prescribed and administered 
according to physician direction 

• Adaptive/protective device used as 
recommended by doctor or therapist 

• Safety equipment used by general 
student population as intended, e.g., 
seat belt or safety harness on school 
transportation

MCL 380.1307h(o)

“Restraint” Does Not Include

“… actions that are an 
integral part of a 
sporting event, such as 
a referee pulling football 
players off of a pile or a 
similar action.”

MCL 380.1307h(o)
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“Seclusion” Does Not Include

“the general confinement of 
pupils if that confinement is 
an integral part of [a 
required] emergency 
lockdown drill or of 
another emergency security 
procedure that is 
necessary to protect the 
safety of pupils.”

MCL 380.1307h(r)

Seclusion Clarified
• “If the pupil is not physically prevented 

from leaving the room, it is not considered 
seclusion.” 

• “When a pupil is confined in a room and 
physically prevented from leaving, that 
constitutes seclusion. The only exception 
is when that confinement is an integral 
part of an emergency lockdown drill …or 
of another emergency security procedure 
that is necessary to protect the safety of 
pupils.”

Emergency Seclusion/Restraint 
Does Not Include Action Used

“when contraindicated 
based on a pupil’s 
disability, health care 
needs, or medical or 
psychiatric condition, as 
documented in a record or 
records made available to 
the school.”

MCL 380.1307h(d)(e)

Contraindication

“A condition which makes a 
particular treatment or 
procedure potentially 
inadvisable. A 
contraindication may be 
absolute or relative.
…Contraindications often 
highlight the balance of risk 
versus benefit of a particular 
treatment or procedure.”

MedicineNet.com

Training Requirements

• “Awareness” training for 
all school personnel who 
have “regular contact with 
pupils”

• “Comprehensive” training 
for key personnel who are 
generally available in 
emergency situation

MCL 380.1307g(a)

Volunteers?
“All school personnel who have regular 
contact with pupils or who regularly and 
continuously work under contract, are 
required to receive awareness training. This 
may include: teachers, paraprofessionals, 
administrators, support staff, bus drivers, 
security personnel, cafeteria staff, substitute 
teachers, public school employees providing 
services at a non-public school, school 
volunteers, school board members, 
coaches, and pre-service and intern 
teachers.”
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Title IX Has Broad Application

“Title IX protects students in connection 
with all the academic, educational, 
extracurricular, athletic, and other 
programs of the school, whether 
those programs take place in a school’s 
facilities, on a school bus, at a class or 
training program sponsored by the 
school at another location, or 
elsewhere.”

Archived OCR Dear Colleague Letter (April 4, 2011)

Sex Discrimination Includes

• Sexual harassment
• Hostile sexual environment
• Sexual violence
• Discrimination based on

• Sexual orientation
• Gender identity
• Nonconformance to 
stereotypical notions of 
masculinity or femininity

Sexual Harassment Defined

Unwelcome conduct of a sexual nature
• Sexual advancement, or
• Request for sexual favors, or
• Physical, verbal, nonverbal conduct

Which has purpose or effect of 
• Unreasonably interfering with a 

person’s performance, or
• Creating an intimidating, hostile, or 

offensive environment

Archived OCR Dear Colleague Letter (April 4, 2011)

Verbal Harassment Examples
• Unwelcome comments, 
including derogatory, 
sexually suggestive, or 
vulgar language

• Sexual innuendos
• Unwelcome advances or 
repeated requests for dates

• Threats based on a person’s 
sex

• Any similar behavior

Visual Harassment Examples
• Subjecting another to 
images, text, or cartoons 
that are:
• Sexually suggestive
• Obscene 
• Pornographic

• Use of obscene gestures
• Leering at an individual
• Any similar behavior

Physical Harassment Examples
• Unwanted kissing, 
touching, patting, hugging, 
pinching, or unwanted 
physical contact

• Stalking or sex-based 
assault or battery

• Impeding a person’s 
movements

• Any similar behavior
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From Whose Perspective?
OCR requires that “the 
conduct be evaluated 
from the perspective of a 
reasonable person in 
the alleged victim’s 
position, considering all 
of the circumstances.”

Archived OCR Q&A on Sexual Violence (4/29/14)

Hostile Environment

“The more severe the conduct, the 
less need there is to show a 
repetitive series of incidents to prove 
a hostile environment, particularly if 
the harassment is physical. 
Indeed, a single or isolated incident of 
sexual harassment may create a hostile 
environment if the incident is sufficiently 
severe. For instance, a single instance 
of rape is sufficiently severe to create a 
hostile environment.”

Archived OCR Q&A on Sexual Violence (4/29/14)

School’s Title IX Responsibilities

• Policy and procedures
• Title IX Coordinator
• Education
• Training

• Promptly investigate complaints
• Protect complainant from 

• Continued sexual harassment
• Retaliation

Reactive

Proactive

Revised School Code § 1300a

“Not later than January 1, 1995, the 
board of each school district shall 
adopt and implement a written 
sexual harassment policy. At a 
minimum, the policy shall prohibit 
sexual harassment by school district 
employees, board members and 
pupils directed toward other 
employees or pupils and shall specify 
penalties for violation of the policy.”

MCL 380.1300a

Ensure Adequate Notice
Nondiscrimination policy and 
grievance procedures
• Disseminate widely

• Publish on website and 
handbooks

• “Stand alone” document
• Easily understandable
• Title IX Coordinator’s 
contact information

Identify Title IX Coordinator

“The Title IX regulations 
require [an educational 
institution] to notify all 
students and employees of 
the name or title and 
contact information of 
the person designated to 
coordinate the recipient’s 
compliance with Title IX.”

Archived OCR Dear Colleague Letter (April 4, 2011)
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Role of the Title IX Coordinator
• Oversee response to Title IX complaints

• Evaluate confidentiality requests
• Implement interim measures for 
complainant 

• Review disciplinary consequences
• Coordinate investigation, outcome 
notices, and recordkeeping 

• Address patterns/systemic issues 
• Train students and staff 

OCR Title IX Coordinator Guidance (April 24, 2015)

Why Investigate?

• Legal duty under various 
civil rights statutes, 
including Title IX

• Failure to investigate 
alleged misconduct may 
result in 
• School district liability
• Personal liability if no 
qualified immunity

Promptly Investigate
“When responding to 
harassment, a school must 
take immediate and 
appropriate action to 
investigate or otherwise 
determine what occurred… 
[T]he inquiry should be 
prompt, thorough, and 
impartial.”

OCR Dear Colleague Letter (10/26/10)

Investigation Triggers
“Whether or not a student files a 
complaint of alleged sexual 
misconduct or otherwise asks 
the school to take action, where 
the school knows or 
reasonably should know of an 
incident of sexual misconduct, 
the school must take steps to 
understand what occurred and 
to respond appropriately.” 
OCR Q&A on Campus Sexual Misconduct (9/2017)

“Please Don’t Do Anything”

• Never promise absolute 
confidentially

• Tell complainant that 
honoring request may limit 
school’s ability to respond, 
including discipline against 
alleged perpetrator

• Describe no-retaliation 
expectation

Archived OCR Q&A on Sexual Violence (4/29/14)

Off-Campus Sexual Harassment

• Don’t know where misconduct 
occurred investigate

• Not during school activity consider 
effects of off-campus conduct when 
evaluating for hostile environment

• Protect complainant from further 
harassment by alleged perpetrator or 
friends
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Non-School Perpetrator

“Even though a school’s 
ability to take direct action 
against a particular 
perpetrator may be limited, 
the school must still take 
steps to provide 
appropriate remedies for 
the complainant and, where 
appropriate, the broader 
school population.”

Archived OCR Q&A on Sexual Violence (4/29/14)

Timeframe: Don’t Delay

“There is no fixed time 
frame under which a school 
must complete a Title IX 
investigation. OCR will 
evaluate a school’s good faith 
effort to conduct a fair, 
impartial investigation in a 
timely manner designed to 
provide all parties with 
resolution.”

OCR Q&A on Campus Sexual Misconduct (9/2017)

Law Enforcement Involvement
• Does not relieve school of 
Title IX obligation to 
investigate because school 
responsibilities differ from  
police responsibilities

• Do not use police 
involvement as excuse not to 
investigate or wait for 
criminal conclusion

Archived OCR Dear Colleague Letter (4/4/11)
Archived OCR Q&A on Sexual Violence (4/29/14)
LaPorte Comm Sch Corp (OCR, 2015)

OCR: Law Enforcement
“Police investigations may be useful for 
fact-gathering; but because the 
standards for criminal investigations are 
different, police investigations or reports 
are not determinative of whether sexual 
harassment or violence violates Title IX. 
Conduct may constitute unlawful sexual 
harassment under Title IX even if the 
police do not have sufficient evidence of a 
criminal violation.”

LaPorte Comm Sch Corp (OCR, 2015)

Criminal Complaint?
“A school should notify a 
complainant of the right 
to file a criminal complaint, 
and should not dissuade 
a victim from doing so 
either during or after the 
school’s internal Title IX 
investigation.”

Archived OCR Dear Colleague Letter (4/4/11)

Protect Complainant
“Title IX requires a school to…protect 
the complainant as necessary, including 
taking interim measures before the 
final outcome of an investigation. 
The school should take these steps 
promptly once it has notice of a 
sexual violence allegation and should 
provide the complainant with periodic 
updates on the status of the 
investigation.”

Archived OCR Q&A on Sexual Violence (4/29/14)
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Interim Measures

“Interim measures include counseling, 
extensions of time or other course-
related adjustments, modifications of 
work or class schedules, campus escort 
services, restrictions on contact 
between the parties, changes in work or 
housing locations, leaves of absence, 
increased security and monitoring of 
certain areas of campus, and other 
similar accommodations.”

OCR Q&A on Campus Sexual Misconduct (9/2017)

Interim Measures Considerations

• Specific need expressed
• Age of students involved
• Severity or pervasiveness
• Continuing effects
• Whether complainant and alleged 
perpetrator share class, 
transportation, job location

• Court orders and PPOs

Examples of Interim Measures to 
Minimize Complainant’s Burden

• Avoid contact with alleged 
perpetrator

• Allow complainant to change 
academic and 
extracurricular activities

• Provide support services
• Increase monitoring and 
supervision at locations 
where (alleged) misconduct 
occurred

Investigation Outcomes
If investigation establishes sexual 
harassment, school must take prompt
action, which may include:
• Disciplinary action against perpetrator
• Providing escort for complainant
• Separating complainant/perpetrator
• Transferring or re-taking classes
• Counseling and academic support
• Changing overall services or policies

Archived OCR Dear Colleague Letter (4/4/11)

Caution: Peer Mediation
“Grievance procedures…may include 
voluntary informal mechanisms for 
resolving some types of sexual 
harassment complaints.… [I]t is 
improper for a student who complains 
of harassment to be required to work 
out the problem directly with the alleged 
perpetrator, and certainly not without 
appropriate involvement by the school.”

Archived OCR Dear Colleague Letter (4/4/11)

Discipline Decisions

“Disciplinary sanction decisions 
must be made for the purpose 
of deciding how best to enforce 
the school’s code of student 
conduct while considering the 
impact of separating a student 
from her or his education. Any 
disciplinary decision must be 
made as a proportionate 
response to the violation.” 

OCR Q&A on Campus Sexual Misconduct (9/2017)
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Discipline Is Not Enough

“If a school uses its student disciplinary 
procedures to meet its Title IX obligation 
to resolve complaints of sexual violence 
promptly and equitably, … imposing 
sanctions against the perpetrator, without 
more, likely will not be sufficient to 
satisfy its Title IX obligation to eliminate 
the hostile environment, prevent its 
recurrence, and, as appropriate, remedy 
its effects.” 

Archived OCR Q&A on Sexual Violence (4/29/14)

Systemic Remedies Needed
“Additional remedies for 
the complainant and the 
school community may
be necessary.”

Archived OCR Q&A on Sexual Violence (4/29/14)

Remedies for School Community
• Train school employees on addressing 
allegations and Title IX investigations

• Develop/distribute materials
• Conduct prevention programs
• Issue policy statements
• Conduct climate check
• Training for specific students
• Develop protocol for working with local 
law enforcement

Archived OCR Q&A on Sexual Violence (4/29/14)

Investigation Report
• Make finding(s) based on 
“preponderance of evidence” or 
“clear and convincing evidence”

• Substantiate facts
• Evidence reviewed
• Witnesses

• Identify applicable policies and 
legal standards

• Note any previous issues
• Use accurate quotes
• Reference meeting dates

Written Outcome Letters
“OCR recommends that a 
school provide written 
notice of the outcome of 
disciplinary proceedings 
to the reporting and 
responding parties 
concurrently.”

OCR Q&A on Campus Sexual Misconduct (9/2017)

Davis v Monroe Co Bd of Ed 
526 US 629 (1999)

1. Is student member of 
statutorily protected class?

2. Was student harassed due 
to protected status?

3. Was conduct severe, 
pervasive, and objectively 
offensive?

4. Did school know of 
harassment?

5. Was school “deliberately 
indifferent”?

Damages for 
student-student 
sexual harassment
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When Does School Have Notice?

OCR: When school “knows 
or reasonably should have 
known” which includes any 
indirect notice or report to 
“responsible employee”
OCR Dear Colleague Letter (Oct. 26, 2010)

Gebser v Lago Vista Indep SD
524 US 274 (1998)

U.S. Supreme Court: “Actual knowledge”
to school official with authority to correct

Who Is Responsible Employee?

• Authorized to redress 
sexual violence

• Obligated to report sexual 
violence or other student 
misconduct to Title IX 
coordinator or designee

• Person whom students 
reasonably believe has 
such authority or duty

Archived OCR Q&A on Sexual Violence (April 29, 2014)

OCR: Responsible Employee
In an elementary setting, 
it may be reasonable for 
a student to identify the 
school janitor as an 
employee who has 
authority to redress 
sexual violence

Archived OCR Q&A on Sexual Violence (April 29, 2014)

“Indirect” Notice From
• Community (OK-2-Say)
• Social networking sites
• Media
• Credible reports of violent 

sexual act by student
• Sexual violence that is 

pervasive, widespread, openly 
practiced, and well known by 
students and employees

Past Conduct = Knowledge?

• After 10-day suspension for 
sending 168 texts to female 
student, teacher makes 
sexual advances to a 
different female student

• That information may be 
sufficient to demonstrate 
“knowledge” by school  that 
teacher was risk to students

Thorpe v Breathitt Co Bd of Ed
(ED Ky, 2014)

Training the Trainer
• School personnel must be aware 

that they may be a “responsible 
employee”

• Eyes & Ears!
• Annual professional development

• “If you see something, say 
something…”

• Identify Title IX coordinator
• Require knowledge of policy, 

grievance procedures
• Noncompliance = discipline
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Deliberate Indifference
“Where a school district 
has actual knowledge 
that its efforts to remediate 
are ineffective, and it 
continues to use those 
same methods to no avail, 
such district has failed to 
act reasonably in light of 
the known circumstances.”

Patterson v Hudson Area Schs
(CA 6, 2009)

Deliberate Indifference Standard

Does not require school 
officials to
• Expel every student 
accused of misconduct

• Impose a particular 
disciplinary consequence, 
except as required by
• State law
• Student code of conduct

Vance v Spencer Co Sch Dist (CA 6, 2006)


